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money judgment, it is not within the exceptions of the bankruptcy act of 
1898, and will be discharged. See Fite v. File, 61 S. W. 26. The discharge 
in bankruptcy relied upon in this case was obtained before the amendment of 
the bankruptcy act in 1903,which added to sub-division 2 of section 17, a pro- 
vision excepting claims for "debts for alimony due, or to become due, or for 
maintenance or support of wife or child." 

Banks and Banking— Truss Funds — Misappropriation— Subroga- 
tion. — One Vansant, as clerk of the Court of Common Pleas, of Baltimore, 
deposited state funds in the defendant bank. The bank paid interest on this 
money to the extent of $3774.70 to the individual account of Vansant. Upon 
the failure of Vansant to account for and pay over this interest, the state sued 
his surety. It was held in that action, Vansant v. State, 96 Md. 110, 53 Atl. 
711, that the interest as well as the principal was held in trust for the state, 
that the failure lo account for and pay it over was a breach of trust, and 
judgment was rendered against the surety. The surety paid the judgment, 
and brings this action to recover back the amount so paid. Held, That the 
bank was liable. That it had participated in the misappropriation of state 
funds, and would have been liable to the state in the first instance; there- 
fore, the surety having satisfied the demands of the state, was entitled to be 
subrogated to its rights against the bank. American Bonding Co. v. Nat. 
Mechanics Bank (1903), — Md. — 55 Atl. Rep. 395. 

While the weight of authority is probably with the present holding as to 
the liability of those who participate in the misappropriation of trust funds, 
Morse on Banks and BANKiNG.Art. 317 and cases cited, Duckett v. Mechan- 
ics Bank, 86 Md. 403, 63 Am. St. Rep. 513 and note, 38 Atl. 984, Shepard v. 
Meridian Nat. Bank, 149 Ind. 532, 48 N. E 346, and also as to the surety's 
right of subrogation, Bunting v. Ricks, 2 Dev. & Bat. Eq. (N. C.) 130, 
Blake v. Traders' Nat. Bank, 145 Mass. 13, 12 N. E. 414, City of Keokuk v. 
Love, 31 Iowa 119, 123, yet the case presents an interesting aspect from the 
fact that the defense interposed was a custom among banks to pay inter- 
est on state funds, deposited by clerks of court, to the individual in office, and 
from the decided holding by the court that such defense was insufficient. 

Contracts — Agreement for Advertising in Street Cars — Breach 
While Executory — Measure of Damages. — Plaintiffs contracted to place 
in certain street railway cars the advertising of defendant from June 19, 1900 
up to and including July 10, 1901. The contract provided that "non-use of 
space from advertiser's act or omission was the advertiser's loss." Two 
months and a half after entering into the contract the defendant ordered its 
cards removed from all cars and considered the contract terminated. The 
plaintiff however, continued to display the defendant's cards and at the end 
of the time set in the contract sued for compensation for the whole time, in 
accordance with the terms of the contract. The lower court gave judgment 
for the whole amount and defendant appealed. Held, that the judgment be 
reversed. Ward, et al. v. American Health Food Co. (1903), — Wis. — , 96 
N. W. Rep. 388 

The question in this case is as to the nature of the contract, the plaintiff 
claiming it to be a sub-lease. The court, however, held it to be a contract 
for personal services only, — hence as to the time after notice of termination 
was given by the defendant, wholly executory; that therefore the plaintiff 
could only recover the amount due before this time in this action on the con- 
tract, and as to damages must be governed by the rules providing for reduc- 
ing the loss in case of breach of contract for personal services. The question 
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is comparatively a new one, but the courts have thus far been unanimous in 
deciding that no matter what such an agreement purports to be, it is not a 
lease. Reynolds v. Van Beuren, 155 N. Y. 120; 49 N. E. Rep. 763; 42 L. R. 
A. 129; Lowell v. Strahan, 145 Mass. 1, 12 N. E. 401, 1 Am. St. Rep. 422; 
Goldman v. N. Y. Adv. Co., 60 N. Y. Supp. 275; Eastern Adv. Co. v. 
McGraw, 42 Atl. Rep. 923. In the first two of these cases the courts held 
contracts for the use of walls of buildings for advertising purposes to be 
mere licenses and not leases. In the third case cited the court held such a 
contract to be not a lease, but declined to decide whether it was a license, an 
easement, or merely a simple contract between the parties. In the case of 
the Eastern Adv. Co. v. McGraw supra, the court took the same position as 
that taken in the principal case and held a contract for space in street cars to 
be a contract for personal services. 

Contracts — Agreement to Build with Materials Furnished by 
Owner— Destruction by Vis 'Major.— For a stipulated sum the plaintiff 
contracted to build for defendant a barn, using a foundation and materials 
furnished by defendant. When nearly completed the building was substan- 
tially destroyed by a violent storm. The plaintiff then rebuilt the structure 
according to the original specifications, and sued for the price of rebuilding 
as well as for the contract price, and the lower court gave judgment for both 
amounts. The defendant appealed. Held, that the plaintiff is entitled 
merely to the contract price. Vogt v. Hecker (1903) — , Wis., — 95 N. W. 90. 
The plaintiff in this case realized on the principle that when parties con- 
tract for the performance of some act with reference to an existing thing, to 
which performance the continued existence of the thing is essential, they 
impliedly agree that such continued existence shall be a condition of the 
contract duty. In the case of Cook v. McCabe, 53 Wis. 250, approved in the 
case of Butterfield v. Byron, 153 Mass. 517, 12 L. R. A. 571, this principle 
was applied to a building contract, where the owner was to provide the 
material and do part of the work. In these cases the plaintiff was allowed 
upon a quantum meruit to recover for work performed before the building was 
destroyed. The court distinguishes the principal case from these on the 
ground that here the defendant's only obligation was to furnish the founda- 
tion and materials and that he had done so, while in the other cases defend- 
ant contracted to do part of the work. The court in Cook v. McCabe, supra, 
however, expressly discredits the case of Brumby v. Smith, 3 Ala., 123, 
which seems to have been almost exactly like the principal case, and to have 
been decided in the same way. The decision is undoubtedly correct, both by 
reason and authority. 

Conveyance of Pretended Title— Maintenance— Adverse Claim- 
ant — Real Party in Interest.— G deraigned his title to certain lands as 
follows: A patent from the U. S. government to A, a quit claim deed from 
A to B, and a quitclaim deed from B to himself. B had never been in pos- 
session of the premises. P was, and had been in possession of the property 
for three years, by virtue of tax titles which proved to be void. In an action 
by G to determine the adverse claims to the land, Held, that the deed from 
B to G was valid as between the parties, but void as to P. Galbraith v. 
Paine (1903), — N. D. — , 96 N. W. Rep. 258. 

The court held that the old common law doctrine of maintenance as 
declared by 32 Henry VIII., Ch. 9, 2, viz., that a deed of real estate by a 
grantor out of possession was void, applied in North Dakota, hence the con- 
veyance to the plaintiff was void as to the defendant, the adverse claimant. 



